










• Requests for review of an OPM
regulation or of an angeny's
implementation of an OPM
regulation; and

• Informal hearings in cases
involving proposed
performance-based removals
from the Senior Executive
Service.

U.S. MERIT SYSTEMS PROTECTION
BOARD

With two exceptions, judicial
review of final Board decisions in both
appellate and original Jurisdiction cases
lies in the U.S. Court of Appeals for the
Federal Circuit. The exceptions are:

• Board decisions in mixed cases
may be appealed to an
appropriate U.S. district court,
(A Special Panel decision also

may be appealed to an
appropriate U.S. district court.)
If review of all issues except
the discrimination issue is
requested, however., a mixed
case appellant may elect
review by the Federal Circuit.

• In Hatch Act cases involving
State or local Government
employees, Judicial review lies
first in the U.S. district courts
and then in the regional courts
of appeals.

The Director of OPM may petition
the Board for reconsideration of a final
decision. The Director also may seek
Judicial review in the Federal Circuit of
Board decisions that have a substantial
impact on a civil service law, rule,
regulation, or policy.
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Judicial Review





































U.S. MERIT SYSTEMS PROTECTION
BOARD

ADVERSE ACTIONS: LEAVE-RELATED

Burge v. Department of the Air
Force,
82 M.S.P.R. 75 (1999)

The Board held that under the Family
and Medical Leave Act (FMLA), a Federal
employee's late submission of medical
documentation may be allowed where timely
submission “is not practicable under the
particular circumstances .... despite the
employee's diligent, good faith efforts." When
a Federal employee requests leave under the
FMLA, an agency is required to provide
"guidance concerning the employee's rights
and obligations." The agency may request
administratively acceptable evidence but may
not apply a more restrictive leave policy than
the law does. In determining whether a
Federal employee's untimely medical
certification must be accepted by an agency,
the Board adopted the same standard that
applies to the private sector and the Postal
Service.

Moore v. United States Postal
Service,
83 M.S.P.R. 533 (1999)

The agency found the appellant
ineligible for FMLA leave on the ground that
he had not served the statutorily-required
1,250 hours of employment in the year
preceding the leave request. The agency had
removed the appellant, and although the
Board had reversed that action on appeal, the
agency treated his absence from the rolls as
disqualifying him from FMLA coverage. The
Board disagreed. Under the Back Pay Act (5
U.S.C. § 5596(b)(1)(B)), an employee "for all
purposes, is deemed to have performed
service for the agency during that period" for
which he received back pay. That broad
provision deeming an employee to have
worked encompasses the service requirement
for eligibility for FMLA leave.

discriminatory because of the agency's failure
to accommodate that disability. The Board
will employ a case-by-case approach in
determining the effect of an application for or
receipt of a disability retirement award upon
a claim of disability discrimination.

Weslowski v. Department of the Army, 80
M.S.P.R. 585 (1999)

An appellant may not raise a
discrimination claim for the first time on
petition for review of an administrative
judge's decision if he had sufficient
knowledge of facts and circumstances, while
the appeal was pending before the
administrative judge, to form a reasonable
suspicion that discrimination had occurred.
His responsibility to raise the issue is
triggered when he has sufficient facts to
reasonably suspect discrimination, even
before all of the facts that would have
supported a charge of discrimination have
become apparent.

EVIDENTIARY MATTERS
Christofili v. Department of the
Army,
81 M.S.P.R. 384 (1999)

The Board ruled on interlocutory
appeal that an appellant may obtain the
disclosure of relevant information from an
agency and its employees through any
lawful means, in addition to the Board's
discovery procedures. Sanctions, which may
be imposed if a party has failed to exercise
due diligence or has exhibited negligence or
bad faith in its efforts to comply with Board
regulations or a judge's order, are not
warranted where a party uses lawful means
other than the Board's discovery procedures
to gain information. The Board also
concluded that it has no authority to
enforce a State's Rules of Professional
Conduct against an attorney representative
in its proceedings.

Gregory V.. Federal Communications
Commission, 84 M.S.P.R. 22 (1999)

To support a claim of witness
intimidation by an agency official's presence
at a hearing, an appellant must show that
the administrative judge's error in
controlling the proceedings denigrated her
substantive rights and
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DISCRIMINATION-RELATED ISSUES

Lamberson v. Department of Veterans
Affairs, 80 M.S.P.R. 648 (1999)

A disability retirement award under
CSRS or FERS does not automatically bar an
appellant from alleging that a removal was






































